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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

1. PLEASE TAKE NOTICE that on October 22, 2020, in Courtroom 12 of the United 

States District Court for the Northern District of California, located on the 19th Floor in the San 

Francisco Courthouse, 450 Golden Gate Avenue, San Francisco, CA 94102, defendants Candide 

GroXp, LLC (³Candide´) and Morgan Simon (³Simon´) (together, ³Simon´ or ³Defendants´) Zill 

and do move this Court, pursuant to California Code of Civil Procedure (³C.C.P.´) § 425.16 (the 

³anWi-SLAPP statute´), for an order striking the Complaint filed by Plaintiff CoreCivic, Inc. 

(³CoreCiYic´), for the following reasons:     

1. The Anti-SLAPP statute applies to all of CoreCiYic¶s claims because they arise 

from Simon¶s free speech made in a public forum about public issues.  MemorandXm (³Mem.´) 

§ II.  The burden is thus on CoreCivic to establish a probability that it will prevail (C.C.P. 

§ 425.16(b)(1)), and it cannot, for the following reasons: 

2. CoreCivic has not alleged and cannot allege Simon¶s post of September 25, 2018 

was published or republished within the one-year limitations period.  Mem. § III.A. 

3. CoreCivic has not alleged and cannot allege that statements at issue concerning 

family separation are materially false, and eYen ³implicaWion´ alleged by CoreCivic would amount 

to a non-actionable expression of opinion.  Mem. § III.B.    

4. CoreCivic has not alleged and cannot allege that statements at issue concerning 

lobbying are actionable; they are protected opinion, and are not defamatory.  Mem. § III.C.     

5. CoreCivic has not alleged and cannot allege that Simon published the statements at 

issue with actual malice.  Mem. § III.D.   

If the Court decides that CoreCivic can meet its burden with respect to any of its claims or 

specific statement at issue, Simon requests that the Court grant her motion to strike as to the 

remaining claims and/or statements alleged.  See Baral v. Schnitt, 1 Cal. 5th 376, 393 (2016). 

This motion is based on this notice; the attached memorandum; the concurrently filed 

request for judicial notice and declaration of Thomas R. Burke (³BXrke Dec.´) with Exhibits 1-12; 

any other matters of which this Court may take judicial notice; all pleadings, files, and records in 

this action; and such other argument as this Court may receive at the hearing on this motion.  
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DATED: August 6, 2020 DAVIS WRIGHT TREMAINE LLP 
THOMAS R. BURKE 
ABIGAIL B. EVERDELL 
 
By: /s/ Thomas R. Burke  
 Thomas R. Burke 
 
Attorneys for Defendants Candide Group, LLC 
and Morgan Simon 
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INTRODUCTION 

CoreCivic, Inc.²one of the largest private prison and detention center operators in the 

United States²seeks to silence and punish one of its most effective critics by contriving a 

defamation suit where no claims can lie.  Defendant Morgan Simon, founding partner of 

Defendant Candide Group LLC, is a life-long activist for social justice who authors and publishes 

opinion pieces on Forbes.com¶s conWribXWor plaWform.  In a series of three posts describing 

successful efforts by a coalition of activists (including Simon) to encourage banks to stop lending 

to private prisons, Simon noted how the separation of immigrant families at the border has drawn 

increased attention to the outsized role played by private prisons²including CoreCivic²in 

detaining immigrants for profit.  Citing to and relying on specific published reports disclosing 

CoreCiYic¶s inYolYemenW in Whe deYelopmenW of model legislaWion criminali]ing XndocXmenWed 

immigrants, as well as its donations to lawmakers who sponsored that legislation, Simon also 

criticized CoreCiYic¶s ³lobb\ing´ for harsher criminal and immigration laws.  CoreCivic does not 

and cannot deny that it operates immigration detention facilities where migrants are housed (some 

after being separated from family members).  Nor does the Complaint deny that CoreCivic has 

spent millions in lobbying to secure government appropriations to operate these detention facilities 

and prisons.  The Complaint also does not deny that CoreCivic was present at a meeting where 

criminal immigration legislation was developed, or that it donated to state lawmakers who 

supported that legislation.  Indeed, CoreCivic could hardly contest that harsh criminal and 

sentencing laws have financially benefitted its business.  Yet CoreCivic insists a false and 

defamatory meaning should be read into Simon¶s posts, and attempts to construct such meaning by 

imposing XnsXpporWable ³implicaWions´ upon some statements, and subjecting others to hyper-

literal constructions.  These contrived claims do not make it past the starting line.  

California¶s anti-SLAPP statute was designed to dismiss lawsuits just like this one.  

Because the lawsuit targets the exercise of free speech in a public forum and involving matters of 

indisputable public interest/public concern, CoreCivic must show a probability of prevailing on 

the merits of its claims.  It cannot do so. 

First, CoreCiYic has noW alleged and Zill be Xnable Wo proYe WhaW sWaWemenWs in DefendanWs¶ 
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first Forbes post, of September 25, 2018, were published or republished within the one-year 

limitations period.  Mem. § III.A.  Second, CoreCivic has not alleged WhaW an\ of Simon¶s 

statements concerning family separation were materially false, an essential component of any 

defamation claim.  Moreover, even accepting the unreasonable reading of these statements alleged 

by CoreCivic, that would still amount to an expression of Simon¶s opinion, Zhich is not actionable 

as a matter of law.  Mem. § III.B.  Third, CoreCivic has not alleged that Simon¶s statements about 

legal lobbying are actionable.  The context and specific language of the statements makes clear 

that Simon is offering her partisan opinion based on disclosed third party reports, and no reader 

would subject these statements to the hyper-literal reading CoreCivic presses.  Moreover, because 

it has not pled that it has incurred special damages, CoreCivic must show these statements are 

defamatory on their face, Cal. Civ. Code §§ 45, 45a.  It borders on ridiculous for a publicly traded 

company whose business model is built upon the incarceration of people for the lowest possible 

cost²a company whose bottom line is inexorably tied to the number of people under its control at 

any given time²to claim that a characterization of their legal lobbying activities could somehow 

damage its reputation.  In lighW of CoreCiYic¶s known and admitted activities, it is simply 

innocuous, and not actionable as a matter of law, to claim that CoreCivic lobbies in favor of more 

stringent criminal and immigration laws.  Mem. § III.C.  Finally, CoreCivic²a public figure by 

virtue of its prominence in the private prison sector²has not plausibly alleged that Simon 

published the statements at issue with actual malice, i.e., knowing the statements were false or 

with reckless regard as to whether they were false.  Indeed, the Complaint itself alleges that Simon 

relied on reputable third party sources for her statements concerning lobbying²sources CoreCivic 

even alleges Simon should have relied on²precluding a finding of actual malice as a matter of 

law.  See Compl. ¶¶ 81-82; Mem. § III.D.  

For these reasons, Simon respectfully asks that the Court dismiss this lawsuit with 

prejXdice and aZard aWWorne\s¶ fees, in a motion that will be separately briefed.   

FACTUAL BACKGROUND 

A. The Parties 

CoreCivic, formerly known as Corrections Corporation of America (or CCA), is one of the 
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naWion¶s largesW operaWors of private prisons.  Compl. ¶¶ 7, 47, 81.  CoreCivic also operates 

detention centers that incarcerate immigrants detained by Immigrations and Customs 

Enforcement.  Ex. 11 at 10.1  CoreCivic describes iWself as a ³goYernmenW-solXWions compan\´ WhaW 

³solYe[s] WoXgh goYernmenW challenges in cosW-effecWiYe Za\s.´  Ex. 11 at 1.  In other words, 

incarcerating people²in prisons, detention facilities, and ³reenWr\ faciliWies,´ id.²traditionally the 

sole prerogative of government, is CoreCiYic¶s profit-driven business.     

Simon is a lifelong activist for social justice issues.  See Ex. 9.  Through her company, 

Candide, Simon advises clients on socially responsible means of investment and financial 

management.  See Compl. ¶¶ 14-18; Ex. 10.  Simon is the author of Real Impact: The Economics 

of Social Change (Bold Type Books, 2017).  Compl. ¶ 23 & n.7.  Simon also organizes social 

justice campaigns, see Compl. ¶¶ 14, 108, and has been a key organizer of a grassroots movement 

against the private prison industry.  See id. ¶ 49.  Simon helped spearhead a resoundingly 

successful public outreach campaign to convince banks and other lenders to stop lending to private 

prison companies, including CoreCivic.  Id. ¶¶ 57; 104-116; Exs. 1-5.   

Simon is a senior contributor to Forbes.com¶s contributor platform, where she writes about 

investing and ³bXilding bridges between finance and social jXsWice.´  See Ex. 1 at 6; Compl. ¶ 24.  

While she is the sole listed author of her posts at Forbes.com, Simon discloses her association with 

Candide.  See, e.g., Ex. 1 at 6. 

B. SimRQ¶V Forbes Posts  

The Complaint takes issue with a series of posts published by Simon on the Forbes 

conWribXWor plaWform (collecWiYel\, Whe ³Forbes PosWs´).  These posWs are sXmmari]ed as folloZs: 

On September 25, 2018, Simon published a post at Forbes.com enWiWled ³What Do Big 

Banks Have To Do With Family Detention?  #FamiliesBelongTogether Explains´ (Whe ³SepW. 25, 

2018 PosW´).  See Ex. 1.  The Sept. 25, 2018 Post consists largely of an interview with two 

members of the Families Belong Together coalition, a group of (then) 85 organizations working 

³Wo Xrge Wells Fargo and JP Morgan Chase Wo sWop financing GEO Group and CoreCiYic.´  E[. 1 

at 2.  In Whe inWerYieZ, Whe coaliWion members describe hoZ ³Families Belong TogeWher emerged in 

                                                 
1 Numbered exhibits refer to exhibits to the Declaration of Thomas R. Burke, filed herewith.  
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response to the family detention crisis, starting with the recent separation of families at the border 

which drew national attention to what has been a long-standing issue.´  Id. at 3.  They describe 

how the coalition has since expanded its work to focus on private prisons more generally, with a 

focXs on Whe feZ largesW ³for-profit prison corporations that hold contracts to operate [immigrant] 

detention centers, and are profiting off the pain and separation of families,´ including CoreCivic.  

Id.  The inWerYieZees sa\ WhaW ³[o]Xr immigraWion s\sWem should not be run like a for-profit 

incarceraWion bXsiness,´ and describe Wheir campaign Wo geW major banks Wo ³sWop financing´ 

CoreCivic and others.  Id. at 5.  

On March 5, 2019, Simon pXblished a folloZ Xp posW aW Forbes.com WiWled ³JPMorgan 

Chase Is Done WiWh PriYaWe Prisons´ (Whe ³March 5 PosW´).  See Ex. 2.  Stating that ³JPMorgan 

Chase announced early this morning that they will stop financing . . . CoreCivic,´ and including a 

hyperlink to the Sept. 25, 2018 Post, id. at 2, the post describes hoZ, ³[s]ince news of family 

separation at the southern border began shedding more light on the abuses inside such private 

facilities, activists across the country have been paying careful attention to who actually enables 

private prison companies in their da\ Wo da\ operaWions.´  Id. at 2.  Per Simon, becaXse ³a Whird of 

all immigranW deWenWion cenWers are priYaWel\ oZned,´ Whe eYenWs aW Whe border spXrred a broader 

movement to pressure banks and investors to stop doing business with private prison and 

immigrant detention companies.  Id. at 2.  The post also calls out CoreCivic specifically, saying 

that it and its largest competitor ³haYe a long hisWor\ of profiWing from mass incarceraWion: Whe\ 

make money when beds are filled, justly or unjustly, which is Zh\ Whe\¶Ye spenW $25M on 

lobb\ing oYer Whe pasW Whree decades Wo pXsh for harsher criminal jXsWice and immigraWion laZs.´  

Id. at 2.  Within this passage, hyperlinks directed readers to supporting articles published by NPR 

and Business Insider, upon which Simon relied.  Compl. ¶¶ 81-82.  The NPR Article reports on the 

priYaWe prison indXsWr\¶s role in Whe deYelopmenW of an Ari]ona laZ reqXiring Whe incarceraWion of 

anyone who cannot prove their legal immigration status.  Ex. 6 at 3.  It reports that CoreCivic sent 

representatives to a meeting of the American LegislaWiYe E[change CoXncil (³ALEC´), where the 

bill was first presented, that it donated to state legislators who co-sponsored the bill, and that it 

sent a lobbyist to work the state capitol the same week the bill was introduced.  Id. at 6-9.  The 
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BXsiness Insider ArWicle similarl\ reporWs on ³efforWs´ b\ CoreCiYic and oWher priYaWe prison 

companies ³on CapiWol Hill and in sWaWehoXses across Whe coXnWr\ Wo lobb\ for laZs WhaW e[pand 

demand for their oZn serYices.´  E[. 7 at 2.  See also Burke Decl. ¶¶ 7-8.   

On SepWember 30, 2019, Simon pXblished anoWher posW aW Forbes.com, WiWled ³GEO Group 

Runs Out of Banks as 100% of Banking ParWners Sa\ µNo¶ to the Private Prison Sector´ (Whe 

³SepWember 30 PosW´).  See Ex. 3.  Simon writes WhaW, ³in the wake of demands by grassroots 

activists ² many under the banner of the #FamiliesBelongTogether coalition,´ nearly all banking 

parWners Wo major prison companies ³have now officially committed to ending ties with the private 

prison and immigranW deWenWion indXsWr\.´  Id. at 1.  The post describes the financial consequences 

of Whese sXccessfXl campaigns, and also proYides ³a brief hisWorical recap´ of ³Whe American 

private prison industry.´  Id. at 2.  Again linking to the NPR Article and Business Insider Article, 

it notes WhaW ³[g]iven their business model depends on keeping a consistent and increasing number 

of people incarceraWed, iW¶s been specXlaWed and criWiqXed WhaW Whis is Zh\ GEO Group and 

CoreCivic have spent $25M on lobbying over the past three decades to push for harsher criminal 

justice and immigration laws.´  Id. at 3. 

C. CoreCivic Takes Issue With the Forbes Posts 

On October 2, 2019, attorneys for CoreCivic sent Simon a letter taking issue with the 

March 5 Post and September 30 Post.  See Compl. Ex. E.  The leWWer insisWed WhaW ³CoreCiYic does 

not lobby for any policies or legislation that would determine the basis for or duration of any 

indiYidXal¶s incarceraWion or deWenWion.´  Id. at 1.  The letter also noted that this denial was quoted 

in the NPR and Business Insider reports, as well as in CoreCiYic¶s federal lobb\ing disclosXres, 

which are available through several online databases.  Id. at 1-4.  Next, the letter insisted that 

³CoreCiYic does noW and has neYer hoXsed children separaWed from Wheir parenWs pXrsXanW Wo Whe 

TrXmp famil\ separaWion polic\,´ claiming Simon¶s references Wo Whe Families Belong TogeWher 

coalition and use of a #FamiliesBelongTogether hashtag implied otherwise.  Id. at 4.   

On October 10, Simon updated the two posts in response Wo CoreCiYic¶s leWWer.  In the 

March 5 PosW, Simon added a clarificaWion aW Whe boWWom sWaWing WhaW ³[W]his arWicle does not intend 

to suggest that CoreCivic . . . housed children separated from their parents pursuant to the Trump 

Case 3:20-cv-03792-WHA   Document 41   Filed 08/06/20   Page 13 of 33
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famil\ separaWion polic\,´ and e[plaining WhaW Simon personall\ ³YieZ[s] Whe phenomena of famil\ 

separation as . . . inclusive of separating a grown adult from their aging parent, or spouse from 

spouse, or a parent being incarcerated while their child remains free, etc.´  E[. 4 at 5.  In both the 

March 5 and September 30 Posts, Simon updated the language concerning lobbying to include 

CoreCiYic¶s denial WhaW iW lobbies on criminal or immigraWion laZ, as Zell as addiWional 

informaWion concerning CoreCiYic¶s lobb\ing on bills relaWing Wo ICE fXnding and its membership 

in ALEC.  See Ex. 4 (³UpdaWed March 5 PosW´) at 2; Ex. 5 (³UpdaWed SepWember 30 PosW´) at 3.  

Within this text, Simon hyperlinked to several more sources, including the report by the Justice 

Policy Institute (Whe ³JPI ReporW´)²the same report cited in the Business Insider Article.  See Ex. 

7 at 2.  The JPI Report describes how, ³[W]hroXgh campaign conWribXWions, lobb\ing and bXilding 

relaWionships and associaWions, priYaWe prison companies,´ inclXding CoreCiYic specificall\, 

³engage in an aggressiYe poliWical sWraWeg\ Wo inflXence criminal jXsWice policies,´ inclXding b\ 

³fighWing policies WhaW mighW redXce Whe Xse of incarceraWion.´  Ex. 8 at 15-16.   

On October 29, 2019, CoreCivic wrote Simon another letter claiming Simon had not 

sufficiently retracted the statements at issue.  See Compl. Ex. F.  Simon did not edit the Forbes 

Posts any further.  Compl. ¶ 68.  

D. The Complaint 

On March 4, 2020, CoreCivic filed this action in the U.S. District Court for the Central 

District of California.  The case was thereafter transferred by consent to the Northern District of 

California.  See Dkt. 23.  In the Complaint, CoreCivic alleges that Simon, and by extension her 

firm Candide, defamed it in the Forbes Posts, and in the tweet promoting one of the posts.  The 

Complaint focuses on statements concerning (1) the separation and detention of immigrant 

families (Whe ³Famil\ SeparaWion SWaWemenWs´); and (2) PlainWiff¶s lobb\ing acWiYiWies (Whe 

³Lobb\ing SWaWemenWs´).  The ComplainW asserWs claims for defamation and for defamation by 

implication based on the same sets of statements.  See Compl. ¶¶ 120, 135.  

1. The Family Separation Statements 

CoreCivic contends that in the Family Separation Statements, Simon linked it to the 

detention of migrant children at the southern U.S. border by, among other things, describing 
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events at the border, noting that CoreCivic operates ³deWenWion cenWers,´ and referring to the 

Families Belong Together coalition.  See Compl. ¶¶ 47-57.  The Complaint admits that CoreCivic 

does operate immigrant detention centers, Compl. ¶ 7; Ex. 11 at 10, but maintains that it has 

neYer ³operaWed an\ immigraWion deWenWion faciliWies for children separated from their parents 

pXrsXanW Wo Whe goYernmenW¶s famil\ separaWion polic\.´  Compl. � 42.  The ComplainW does noW 

deny that CoreCivic detains immigrant families, as well as immigrant adults who have been 

separated from their family members at the border.  Id. 

The Complaint focuses in particular on one passage from the Sept. 25, 2018 Post, which 

reads: ³The WZo largesW priYaWe prison companies,´ inclXding CoreCiYic, ³have over $2BN a year 

in ICE contracts, managing some of the detention centers that have been at the heart of the 

controversy over the separation of families and incarceration of individuals for crossing the US 

border.´  See Ex. 1 at 2; Compl. ¶¶ 48, 66.  It also cites each instance of Simon using the terms 

³Famil\ SeparaWion´ or ³Families Belong TogeWher´ in the Forbes Posts.  See Compl. ¶ 120.  The 

additional challenged statements are:  

x ³Families Belong TogeWher emerged in response Wo Whe famil\ detention crisis, starting 
with the recent separation of families at the border which drew national attention to 
what has been a long- sWanding issXe.´  (SepW. 25, 2018 PosW) 

x ³CoreCiYic and GEO GroXp, WZo large for-profit prison corporations that hold 
contracts to operate detention centers, and are profiting off the pain and separation of 
families.´  (SepW. 25, 2018 PosW) 

x Referring Wo CoreCiYic as one of ³Whe largesW operaWors of priYaWe prisons and 
immigranW deWenWion cenWers in Whe U.S.´  (March 5 PosW) 

x ³Since neZs of famil\ separaWion aW Whe soXWhern border began shedding more lighW on 
the abuses inside such private facilities, activists across the country have been paying 
careful attention to who actually enables private prison companies in their day to day 
operaWions.´  (March 5 Post)  

Compl. ¶¶ 120, 135.   

In an attempt to avoid the one-year statute of limitations, the Complaint alleges that the 

Sept. 25, 2018 Post was republished when Simon hyperlinked to it in the March 5 Post, and again 

when Simon updated the March 5 Post on October 10, 2019.  Compl. ¶ 120(b).  The Complaint 

also contends the March 5 Post was republished via a March 6, 2019 tweet by Simon, in which she 

linked to the March 5 Post.  Id. ¶ 120(c).   
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2. The Lobbying Statements 

CoreCivic contends that in the Lobbying Statements, Simon accused it of lobbying to pass 

harsher criminal sentencing and immigration laws.  CoreCivic mainWains WhaW iW ³has neYer lobbied 

for harsher senWences or immigraWion laZs.´  Compl. � 75.  The Complaint identifies Simon¶s 

statement in the March 5 post WhaW ³GEO Group and CoreCivic . . . make money when beds are 

filled, jXsWl\ or XnjXsWl\, Zhich is Zh\ Whe\¶Ye spenW $25M on lobb\ing oYer Whe pasW Whree decades 

to push for harsher criminal justice and immigration laws,´ Ex. 2 at 2, as well as her statement in 

the September 30 Post that:  ³GiYen Wheir bXsiness model depends on keeping a consisWenW and 

increasing nXmber of people incarceraWed, iW¶s been specXlaWed and criWiqXed WhaW Whis is Zh\ GEO 

Group and CoreCivic have spent $25M lobbying over the past three decades to push for harsher 

criminal jXsWice and immigraWion laZs.´  E[. 3 at 2.  The ComplainW also Wakes issXe ZiWh Simon¶s 

clarification edits in both posts.  Ex. 4 at 2; Ex. 5 at 3.  See also Compl. ¶¶ 120, 135.  

ARGUMENT 

I. STANDARD ON A SPECIAL MOTION TO STRIKE 

California enacWed iWs ³broad´ anti-SLAPP law to quickly dispose of meritless claims that 

target free speech.  BUaXQ Y. ChURQicle PXbl¶g CR., 52 Cal. App. 4th 1036, 1042 (1997); see also 

DC Comics v. Pac. Pictures Corp., 706 F.3d 1009, 1015-16 (9Wh Cir. 2013) (³[i]W ZoXld be 

difficXlW Wo find a YalXe of a µhigh[er] order¶ Whan Whe consWiWXWionall\-protected rights to free 

speech and peWiWion WhaW are aW Whe hearW of California¶s anWi-SLAPP sWaWXWe´).  Under C.C.P. 

§ 425.16(b)(1), an\ ³caXse of acWion againsW a person arising from an\ acW « in fXrWherance of Whe 

person¶s righW of « free speech « in connecWion ZiWh a pXblic issXe shall be sXbjecW Wo a special 

motion to strike, unless the court determines that the plaintiff has established that there is a 

probabiliW\ WhaW Whe plainWiff Zill preYail on Whe claim.´  To eYoke Whe anWi-SLAPP statute, the 

moYing parW\ firsW mXsW shoZ Whe plainWiff¶s claims arise from proWecWed conduct under the 

statute.  Sarver v. Chartier, 813 F.3d 891, 901 (9th Cir. 2016) (citation omitted).  Once the 

defendanW makes sXch a shoZing, a coXrW mXsW look Wo Whe meriWs of Whe plainWiff¶s claims.  Id.  

When, as here, ³an anWi-SLAPP motion to strike challenges only the legal sufficiency of a 

claim, a district court should apply the Federal Rule of Civil Procedure 12(b)(6) standard and 
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consider ZheWher a claim is properl\ sWaWed.´  PlaQQed PaUeQWhRRd Fed¶Q Rf Am., IQc. Y. CWU. fRU 

Med. Progress, 890 F.3d 828, 834, amended by 897 F.3d 1224 (9th Cir. 2018).  Accordingly, to 

survive an anti-SLAPP moWion challenging Whe complainW¶s legal sXfficienc\, a plainWiff mXsW 

allege sufficient facts to raise a right to relief above the speculative level²that is, the claim to 

relief must be plausible on its face.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007); 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  ³A claim has facial plaXsibiliW\ Zhen iWs facWXal 

content allows the court to draw the reasonable inference that the defendant is liable for the 

miscondXcW alleged.´  Kelsey K. v. NFL Enterprises, LLC, 254 F. Supp. 3d 1140, 1143 (N.D. Cal. 

2017), aff¶d, 757 F. App¶[ 524 (9Wh Cir. 2018) (AlsXp, J.).  AlWhoXgh a coXrW mXsW Wake ³Zell-

pleaded facWXal allegaWions´ as WrXe for pXrposes of a RXle 12(b)(6) moWion, legal conclXsions ³are 

noW enWiWled Wo Whe assXmpWion of WrXWh.´  Iqbal, 556 U.S. at 679.  

Early dismissal at the pleading stage is especially appropriate in cases like this one, which 

targets constitutionally protected speech.  Winter v. DC Comics, 30 Cal. 4th 881, 892 (2003) 

(³becaXse Xnnecessaril\ proWracWed liWigaWion ZoXld haYe a chilling effecW Xpon the exercise of 

First Amendment rights, speedy resolution of cases involving free speech is desirable.´) (citation 

omitted); Flowers v. Carville, 310 F.3d 1118, 1131 (9th Cir. 2002). 

II. THE ANTI-SLAPP STATUTE APPLIES TO CORECIVIC¶S CLAIMS. 

Simon easily meets her burden to show the anti-SLAPP statute applies.  The Complaint¶s 

two defamation claims both arise from Simon¶s free speech made in a ³public forum´²

Forbes.com¶s ZebsiWe²concerning an ³issXe of pXblic inWeresW´²priYaWe corporaWions¶ reach into 

taxpayer-funded, traditionally governmental realms of incarceration and immigrant detention, and 

the human rights abuses that invariably result.  See C.C.P. § 425.16(e)(3), (e)(4); Barrett v. 

Rosenthal, 40 Cal. 4th 33, 41 n.4 (2006) (³Web siWes accessible Wo Whe pXblic . . . are µpXblic 

forXms¶ for pXrposes of Whe anWi-SLAPP statute.´) (citations omitted); FilmOn.com Inc. v. 

DoubleVerify Inc., 7 Cal. 5th 133, 151 (2019) (the anti-SLAPP statute applies where, e.g., the 

defendant ³parWicipaWed in, or fXrWhered, Whe discoXrse WhaW makes an issXe one of pXblic inWeresW´).  

CoreCivic challenges multiple statements in its two defamation claims.  The Court must strike any 

challenged statements that are not actionable as a matter of law.  Wallace v. McCubbin, 196 Cal. 
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App. 4Wh 1169, 1209 (2011) (³in response Wo an anWi-SLAPP motion . . . a part of a cause of action 

could be struck because the plaintiff failed to establish a probability of prevailing as to that 

particular part´) (ciWing Taus v. Loftus, 40 Cal. 4th 683, 742-43 (2007)); C.C.P. § 425.16(b)(1). 

III. CORECIVIC¶S CLAIMS FAIL AS A MATTER OF LAW 

A. The Sept. 25, 2018 Post Is Outside the Statute of Limitations, and Was Not 
Republished 

The Sept. 25, 2018 Post was published more than a year before the Complaint was filed on 

March 4, 2020, e[ceeding California¶s one-year statute of limitations on libel claims.  See Cal. 

Code Civ. Proc. § 340(c).  The Complaint attempts to skirt the limitations period by alleging that 

the Sept. 25, 2018 Post was republished when it was hyperlinked in the March 5 Post, and again 

when the March 5 Post was updated.  However, California folloZs Whe ³single pXblicaWion rXle,´ 

pursuant to which the Sept. 25, 2018 Post is deemed published on the date it was first posted.  

Hebrew Acad. of San Francisco v. Goldman, 42 Cal. 4th 883, 892 (2007) (citation omitted); Oja v. 

U.S. Army Corps of Eng¶rs, 440 F.3d 1122, 1133 (9Wh Cir. 2006) (³application of the single 

publication rule to the vast majority of Internet publications´).  Nearly every court to address the 

issue has held that a website is not republished merely because it is citied or hyperlinked on 

another site.  See, e.g., Sundance Image Tech., Inc. v. Cone Editions Press, Ltd., No. 02 CV 2258 

JM (AJB), 2007 WL 935703, at *7 (S.D. Cal. Mar. 7, 2007) (³providing links to statements 

already published on the Web, without more . . . does not trigger the republication rule´); U.S. ex 

rel. Klein v. Omeros Corp., 897 F. Supp. 2d 1058, 1074 (W.D. Wash. 2012) (³a mere reference or 

URL is noW a pXblicaWion of Whe conWenWs of Whe maWerials referred Wo´); ClaUk Y. ViacRm IQW¶l IQc., 

617 F. App'x 495, 506 (6th Cir. 2015).  Thus, the challenged statements in the Sept. 25, 2018 Post 

were not republished by virtue of a mere hyperlink in the March 5 Post.  Nor, pursuant to the same 

principles, was the Sept. 25, 2018 Post republished via Simon¶s WZeeW linking Wo Whe March 5 PosW.  

See Compl. ¶ 120(c).  This aXWhoriW\ applies eqXall\ Wo CoreCiYic¶s claim WhaW Simon¶s WZeeW of 

March 6, 2019 republished the March 5 Post by hyperlinking to it.  CoreCiYic¶s claims based on 

these publications are time barred, and must be stricken. 

B. The Family Separation Statements Are Not Actionable 

CoreCiYic¶s defamation claims regarding the Family Separation Statements lack the most 
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basic component of such a claim:  a materially false statement of fact.  The Family Separation 

Statements are not materially false, and do not convey the allegedly false meaning CoreCivic 

insists.  Moreover, even imagining that Simon¶s statements regarding Whe priYaWe prison indXsWr\¶s 

role in immigrant detention somehow, impliedly, indicted the industry as a whole for events that 

took place at a few border facilities, that would be a non-acWionable e[pression of Simon¶s 

opinion, not a defamatory implication.  

1. The Family Separation Statements Are Not Materially False 

First, CoreCivic cannot allege the Family Separation Statements are materially false.  In 

libel laZ, ³iW is noW Whe liWeral WrXWh or falsiW\ of each Zord or deWail Xsed in a sWaWemenW Zhich 

deWermines ZheWher or noW iW is defamaWor\.´  Issa v. Applegate, 31 Cal. App. 5th 689, 702 (2019).  

³Minor inaccXracies do noW amoXnW Wo falsiW\ so long as µWhe sXbsWance, Whe gisW, Whe sWing, of the 

libeloXs charge be jXsWified.¶´  Vogel v. Felice, 127 Cal. App. 4th 1006, 1021 (2005) (quoting 

Masson v. New Yorker Magazine, 501 U.S. 496, 516-17 (1991)).  The Complaint asserts 

repeatedly that CoreCivic has neYer ³operaWed an\ immigraWion detention facilities for children 

separated from their parents pursuant to the goYernmenW¶s famil\ separaWion polic\.´  See, e.g., 

Compl. ¶ 42.  But Simon never said otherwise.  Rather, the Family Separation Statements more 

generally link CoreCivic to a broader movement against private prison operators, as well as to an 

overall criticism of incarcerating immigrants and separating families.  Critically, CoreCivic is a 

private prison company, and does incarcerate immigrants.  See Compl. ¶ 7; Ex. 11 at 10.  See also 

Ex. 12 aW 16 (disclosing WhaW CoreCiYic operaWes faciliWies for ³indiYidXals being deWained b\ ICE´ 

and ³adXlWs ZiWh children Zho haYe been deWained b\ ICE´).    

CoreCivic nevertheless insists that iW Zas ³false[]´ Wo ³connecW[]´ CoreCiYic ³to the 

immigrant detention facilities for separated children that were the focus of the Families Belong 

Together movement and the resistance to the TrXmp AdminisWraWion¶s famil\ separaWion polic\´ 

by referring to the Trump family separation policy and Families Belong Together.  Compl. ¶ 47.  

First, in making these claims, the Complaint focuses solely on the housing of minors separated 

from adults, and says nothing about whether CoreCivic houses the adults who have been separated 

from their minor family members²an essential componenW of ³famil\ separaWion.´  This omission 
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speaks YolXmes.  CoreCiYic cannoW claim iW does noW ³separaWe families´ b\ reference Wo onl\ one 

half of the equation.  By failing to deny it detains immigrant adults separated from their families, 

CoreCivic fails Wo plead WhaW Simon¶s Xse of Whe Werm ³famil\ separaWion´ Zas maWeriall\ false.   

Moreover, the alleged ³implication´ CoreCivic advances²namely that it was specifically 

responsible for Whe ³children in cages´ at the border, Compl. ¶¶ 35, 47²requires an untenable leap 

be\ond Whe conWenW of Simon¶s sWaWemenWs WhemselYes.  This runs contrary to the California 

Supreme Court¶s admoniWion WhaW coXrWs ³mXsW refrain from scrXWini]ing ZhaW is noW said Wo find µa 

defamaWor\ meaning Zhich Whe arWicle does noW conYe\ Wo a la\ reader.¶´  Forsher v. Bugliosi, 26 

Cal. 3d 792, 803 (1980) (citation omitted).  Forsher concerned a book by Vincent Bugliosi, a 

former deputy district attorney, concerning the Manson Family murder case, which he tried.  The 

book reported that the plaintiff was seen with a lawyer before Whe laZ\er¶s murder, and noted the 

failure of police to investigate the circumstances.  Id.  In that case, as in this one, the plaintiff 

alleged WhaW, WhoXgh Where Zas ³no single sWaWemenW in Whe book Zhich, sWanding alone, could be 

said Wo libel´ him, Whe ³conWe[W´ and ³cXmXlaWiYe impacW´ of Whe book implied he was associated 

with the Manson Family and had been involved in the murder.  Id. at 803-04.  The court rejected 

Whe plainWiff¶s conWenWion, holding WhaW ³Whe facW WhaW some person mighW, ZiWh extra sensitive 

perception, understand such a meaning cannot compel this court to establish liability at so low a 

threshold.  RaWher, Whe WesW « is ZheWher b\ reasonable implicaWion a defamaWor\ meaning ma\ be 

found in the communication.´  Id. at 805-06.   

Here, as in Forsher, the actual statements at issue do not support the alleged defamatory 

implication CoreCivic alleges.  Simon¶s references Wo Families Belong TogeWher in the Forbes 

Posts do noW ³conYe\ Wo a la\ reader´ WhaW CoreCiYic hoXses minors separaWed from Wheir families.  

Rather, the Forbes Posts truthfully describe how the Families Belong Together coalition was 

³galYani]ed´ b\ Whe Trump family separation policy, see Compl. ¶¶ 36, 43; Ex. 1 at 3 (³Families 

Belong TogeWher emerged in response Wo Whe famil\ deWenWion crisis´), and has since expanded its 

mandaWe ³Wo form a corporaWe accoXnWabiliW\ commiWWee WargeWing big banks´ WhaW finance the 

largest private prison companies.  Ex. 2 at 2.  The Forbes Posts also explains why events at private 

detention facilities at the border spurred scrutiny of the entire private prison industry:  Because 
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³Zhile onl\ 10% of prisons and jails naWionZide are for-profit, a third of all immigrant detention 

cenWers are priYaWel\ oZned« receiYing oYer $1B a \ear in conWracWs from ICE.´  Id.  None of 

these statements are alleged to be false, and truthfully describing the evolution of an advocacy 

movement hardly amounts to a ³reasonable implicaWion´ of ³defamaWor\ meaning.´   

2. The Family Separation Statements Are Non-Actionable Opinion 

But even accepting²purely for purposes of this motion²WhaW Simon¶s sWaWemenWs can be 

read as blaming all private prisons (including CoreCivic) for events that occurred at a few border 

facilities, a defamation claim would still not lie.  This kind of broad criticism would amount to a 

sWaWemenW of Simon¶s opinion, Zhich is noW acWionable as a maWWer of laZ.  Gardner v. Martino, 563 

F.3d 981, 987 (9Wh Cir. 2009).  ³WheWher an allegedl\ defamaWor\ sWaWemenW is one of opinion or 

facW is a qXesWion of laZ.´  Id. at 986.  In examining whether a statement is one of fact or opinion, 

coXrWs ask ³ZheWher a reasonable facWfinder coXld conclXde WhaW Whe conWesWed sWaWemenW implies an 

asserWion of objecWiYe facW.´  Id. (citation omitted).  In making this evaluation, courts consider the 

³µWoWaliW\ of Whe circXmsWances¶ in Zhich Whe sWaWemenW Zas made,´ inclXding ³Whe general Wenor of 

Whe enWire Zork,´ Whe ³Whe e[WenW of figXraWiYe or h\perbolic langXage Xsed,´ and ZheWher Whe 

sWaWemenW is ³sXscepWible of being proYed WrXe or false.´  Herring Networks, Inc. v. Maddow, No. 

19-cv-1713-BAS-AHG, 2020 WL 2614857, at *3 (S.D. Cal. May 22, 2020).  See also Milkovich v. 

Lorain Journal Co., 497 U.S. 1, 24 (1990).   

Critically, ³[c]onWe[W can be deWerminative that a statement is opinion and not fact, for the 

conWe[W of a sWaWemenW ma\ conWrol ZheWher Zords Zere XndersWood in a defamaWor\ sense.´  Koch 

v. Goldway, 817 F.2d 507, 509 (9th Cir. 1987); Cochran v. NYP Holdings, Inc., 58 F. Supp. 2d 

1113, 1123 (C.D. Cal. 1998), aff¶d, 210 F.3d 1036 (9th Cir. 2000) (statements were opinion in 

lighW of conWe[W, Zhere Whe\ appeared in a neZspaper opinion colXmn WhaW ³creaWe[d] a seWWing 

denoWing opinion as opposed Wo facW´).  For instance, in Partington v. Bugliosi, 56 F.3d 1147, 1154 

(9th Cir. 1995)²arising from another book by Vincent Bugliosi about a murder case²the Ninth 

Circuit considered claims that Bugliosi painted his opposing counsel in the trial as incompetent, 

thereby defaming him.  The court disagreed, and held the statements, though technically factual, 

were non-actionable opinion.  The coXrW noWed WhaW ³[W]he pXrpose of Whe book is Wo offer Whe 
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personal YieZpoinW of Whe aXWhor concerning Whe Wrials,´ and, ³[b]ecaXse Whe book oXWlines 

BXgliosi¶s oZn Yersion of ZhaW Wook place, a reader ZoXld e[pecW him Wo seW forWh his personal 

theories aboXW Whe facWs of Whe Wrials and Whe condXcW of Whose inYolYed in Whem.´  Partington, 56 

F.3d at 1153.  Similarly, in Herring Networks, Inc., 2020 WL 2614857, at *1, the court held it was 

protected opinion for Rachel Maddow, in reference to an article about a One America News 

reporter also working for a Russian state news outlet, Wo describe OAN as ³reall\ liWerall\ . . . paid 

RXssian propaganda.´  Id.  The coXrW noWed WhaW ³MaddoZ made Whe allegedl\ defamaWor\ 

statement on her own talk show news segment where she is invited and encouraged to share her 

opinions ZiWh her YieZers,´ and becaXse YieZers knoZ WhaW ³MaddoZ does noW keep her poliWical 

views a secret, . . . audiences could expect her to use subjective language that comports with her 

political opinions.´  Id. at *4.   

Here, the Forbes Posts are precisely the sort of subjective, partisan publication that readers 

would undersWand Wo conYe\ Simon¶s personal views.  Simon¶s posWs promote the Families Belong 

TogeWher coaliWion¶s efforWs, and Simon openly discloses her advocacy to dismantle the private 

prison industry.  See, e.g., Ex. 2 at 3.  As in Partington and Herring, the broad context of the 

Forbes Posts indicates to readers WhaW Whe\ shoXld be read as conYe\ing Simon¶s opinions on social 

issues, based on the reporting she ciWes.  To Whe e[WenW Whe Forbes PosWs conWain ³implicaWions,´ an\ 

reader ZoXld XndersWand Whese Wo be Simon¶s sXbjecWiYe inWerpreWaWion, noW objecWiYe facWs.   

Indeed, the specific statements CoreCivic focuses upon express figurative concepts, and 

are not easily susceptible to objective verification.  In a key challenged statement, Simon writes:  

³Since neZs of famil\ separaWion aW Whe soXWhern border began shedding more lighW on 

the abuses inside such private facilities, activists across the country have been paying careful 

aWWenWion Wo Zho acWXall\ enables priYaWe prison companies in Wheir da\ Wo da\ operaWions.´  E[. 2 

at 2.  The onl\ ³facWs´ conYe\ed in Whis sWaWemenW are WhaW families haYe been separaWed aW Whe 

southern border, and that there have been reports of abuse in a number of private prisons²facts 

the Complaint does not contest.  The remainder of the statement references a general uproar over 

the Trump family separation policy, purports to describe the specific mindset of dozens of activists 

and acWiYisW groXps, When characWeri]es major bank lenders as ³enable[rs]´ of priYaWe prisons.  
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These conceptual linkages are not expressed as objective fact; rather they employ the charged 

language of activism.  As part of her advocacy, Simon is rhetorically using the uproar over events 

at a few border facilities to spur an examination of the entire private prison industry, not offering a 

statement of objective fact.2 

C. The Lobbying Statements Are Not Actionable 

Like the Family Separation Statements, the Lobbying Statements are statements of 

Simon¶s opinion made in the context of her explicit social advocacy, which disclose (and 

hyperlink to) the specific reporting upon which Simon bases her conclusions.  Moreover, Plaintiff 

has not pled special damages, and cannot demonstrate the Lobbying Statements are defamatory on 

their face.    

1. The Lobbying Statements Are Opinion 

The Lobbying Statements contain an apparently factual assertion²namely, that CoreCivic 

and its competitor haYe WogeWher ³spenW $25M on lobb\ing oYer Whe pasW Whree decades Wo pXsh for 

harsher criminal jXsWice and immigraWion laZs.´  Exs. 2, 3; Compl. ¶¶ 71-72.  However, this does 

not alone make them actionable.  Partington and Herring each involved factual statements, but all 

were held to be non-actionable opinion because of the broader context in which they were made.  

As seW oXW aboYe, Whe ³general Wenor´ of Whe Forbes Posts is akin to an opinion column by Simon, 

an activist who is personally involved in a campaign to end private prisons.  Herring Networks, 

2020 WL 2614857, at *3.  Both the broader rhetoric and specific context of the Lobbying 

Statements signal that Simon is presenting a one-sided interpretation of the facts.  In the March 5 

Post, Simon writes WhaW ³CoreCiYic [has] a long hisWor\ of profiWing from mass incarceraWion´ and 

WhaW iW makes mone\ from ³XnjXsWl\´ filled beds.  E[. 2 at 2.  And in the September 30 Post, Simon 

indicts CoreCivic for having a ³bXsiness model´ WhaW ³depends on keeping a consistent and 

increasing number of people incarcerated,´ before citing ³specXlaW[ion] and criWiqXe[]´ of iWs 

                                                 
2 The ComplainW poinWs Wo Simon¶s Xse of Whe hashWag #FamiliesBelongTogeWher in a WZeeW linking 
to the March 5 Post, Compl. ¶ 54, though this tweet is only identified among the allegedly 
defamaWor\ sWaWemenWs based on iWs alleged ³repXblishing´ of Whe March 5 Post.  Id. ¶¶ 120, 135.  
Even assuming the content of the tweet was also at issue, it would not be actionable.  The use of a 
hashWag is noW a Yerifiable asserWion of facW, and cannoW be read as an\Whing more Whan a ³rheWorical 
sWaWemenW´ WhaW is ³normall\ associaWed ZiWh poliWics and pXblic discoXrse in Whe UniWed SWaWes.´  
Clifford v. Trump, 339 F. Supp. 3d 915, 925 (C.D. Cal. 2018) (tweet was non-actionable opinion).   
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lobbying practices, with hyperlinked citations to the NPR and Business Insider Articles.  Ex. 3 

at 2.  This vague and accusatory language is inconsistent with factual statements. 

But most critically, the Lobbying Statements are based on disclosed news sources.  Within 

the statements themselves, Simon hyperlinks to the NPR and Business Insider Articles²which 

report the $25 million in total lobbying figure, and on efforts by CoreCivic and other private 

prison companies ³in sWaWehoXses across Whe coXnWr\ Wo lobb\ for laZs WhaW e[pand demand for 

their own services,´ E[. 7 at 2.  See also Ex. 6 at 8-9²underscoring that her statements are 

interpreting these sources.  See Cochran v. NYP Holdings, Inc., 58 F. Supp. 2d 1113, 1123 (C.D. 

Cal. 1998), aff¶d, 210 F.3d 1036 (9Wh Cir. 2000) (³BecaXse Whe facWXal referenW is disclosed, 

µreaders Zill XndersWand Whe\ are geWWing Whe aXWhor¶s inWerpreWaWion of Whe facWs presenWed; Whe\ are 

therefore unlikely to construe the statement as insinuating the existence of additional, undisclosed 

facWs.¶´) (ciWaWion omiWWed).3  To the extent CoreCivic merely takes issue with Simon¶s Xse of Whe 

Werm ³lobb\ing´ Wo encompass the legal influence campaigns, strategic political donations, and 

participation in legislative counsels described in the NPR and Business Insider Articles, that 

cannoW saYe iWs claims, becaXse Simon¶s Xsage ³falls ZiWhin an acceptable range of literary 

license.´  ReadeU¶V DigeVW AVV¶n v. Superior Court, 37 Cal. 3d 244, 263-64 (1984).  In sum, the 

Lobbying Statements would not be understood by readers as statements of sober fact, but as 

Simon¶s personal interpretation of disclosed reporting in the NPR and Business Insider Articles. 

2. The Lobbying Statements Are Not Defamatory 

FalsiW\ alone is noW sXfficienW Wo sWaWe a libel claim.  ³[M]ore is reqXired´ ± namely, the 

                                                 
3 Indeed, in Whe UpdaWed March 5 and SepWember 30 PosWs, Simon noWed CoreCiYic¶s denial that it 
lobbies on ³legislaWion or policies WhaW ZoXld affecW Whe basis for or lengWh of incarceraWion or 
deWenWion,´ and fXrWher clarified WhaW her criWicism Zas based on pXblic ³[d]isclosXres´ shoZing 
CoreCiYic has ³lobbied on a number of bills related to funding for ICE enforcement over the 
years,´ as Zell as informaWion in Whe JPI ReporW (referenced in Whe Business Insider article) that 
³both companies have served on task forces of the American Legislative Exchange Council 
(ALEC), which has written and promoted model legislation focused on mandatory minimum 
senWences, Whree sWrikes laZs, and µWrXWh in senWencing¶ legislaWion.´  E[. 4 aW 2.  The ComplainW 
does noW den\ an\ of Whese facWs, bXW claims Whe reYised passage ³falsely conveys to readers that 
CoreCivic lobbies for harsher criminal sentences,´ and ³accus[es] the company of . . . writ[ing] 
and promot[ing]´ Whe model legislaWion Simon described.  Compl. �� 96-97.  In other words, the 
Complaint can only find falsity in statements that Simon did not make.  But even to the extent the 
revised passage indicates that Simon suspects that CoreCivic has sought to influence criminal and 
immigraWion laZs, Whis ZoXld sWill be an e[pression of Simon¶s opinion, based on facWs reporWed in 
the sources she discloses²facts the Complaint does not deny.   
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statement must also be defamatory, and expose the plaintiff Wo a ³repXWaWional injXr\.´  Jackson v. 

Mayweather, 10 Cal. App. 5th 1240, 1262 (2017).  Under California law, a statement may be 

foXnd Wo be defamaWor\ onl\ if iW ³e[poses [plainWiff] Wo haWred, conWempW, ridicXle, or obloqX\,´ 

³caXses him Wo be shXnned or aYoided,´ or ³has a Wendenc\ Wo injXre him in his occXpaWion.´  Cal. 

Civ. Code § 45.  The Complaint does not plead special damages,4 thus CoreCivic must 

demonstrate the statements at issue are libelous ³on Wheir face,´ i.e. ³ZiWhoXW Whe necessiW\ of 

explanaWor\ maWWer, sXch as an indXcemenW, innXendo or oWher e[Wrinsic facW.´  Cal. Civ. Code 

§ 45a; Forsher, 26 Cal. 3d at 806.   

Libel ³on iWs face´²or libel per se²e[isWs onl\ if ³a reader ZoXld perceiYe a defamaWor\ 

meaning ZiWhoXW e[Wrinsic aid be\ond his or her oZn inWelligence and common sense[.]´  

Bartholomew v. YouTube, LLC, 17 Cal. App. 5th 1217, 1226 (2017).  ³The deWerminaWion as Wo 

whether a publication is libelous on its face is one of law, and is to be measured by the effect the 

pXblicaWion ZoXld haYe on Whe mind of Whe aYerage reader.´  Newcombe v. Adolf Coors Co., 157 

F.3d 686, 695 (9th Cir. 1998) (holding iW Zas noW defamaWor\ per se ³to suggest that [plaintiff] was 

endorsing alcohol,´ ZiWhoXW being aZare WhaW plainWiff Zas a recoYering alcoholic ± ³a We[Wbook 

e[ample of µe[planaWor\ maWWer¶´).  ³Perhaps Whe clearesW e[ample of libel per se is an accXsaWion 

of crime.´  Barnes-Hind, Inc. v. Superior Court, 181 Cal. App. 3d 377, 385 (1986).   

The Lobbying Statements fall far short of meeting the standard for defamation per se.  

CoreCivic¶s very business model revolves around monetizing carceral punishment and the 

indefinite detention of immigrants.  See Compl. ¶ 7; see also Ex. 12 at 39 (disclosing that 

CoreCiYic¶s ³groZWh´ coXld be ³adYersel\ affecWed b\ Whe rela[aWion of enforcemenW efforWs, Whe 

expansion of alternatives to incarceration and detention, leniency in conviction or parole standards 

and sentencing practices or through the decriminalization of certain activities that are currently 

proscribed b\ criminal laZs´).  Accordingly, CoreCivic has every business incentive to maximize 

the occupancy of its prisons, immigrant detention centers, and other programs, while providing the 

                                                 
4 Special damages ³mXsW be pled and proYed precisel\.´  Gomes v. Fried, 136 Cal. App. 3d 924, 
940 (1982); Fed. R. CiY. P. 9(g) (³[i]f an iWem of special damage is claimed, iW mXsW be specificall\ 
sWaWed.´)  The Complaint does not meet this standard, making only the vague allegation that 
³DefendanWs¶ sWaWemenWs Zere calcXlaWed Wo²and did in fact²provoke outrage and cause the 
company reputational and financial damage.´  Compl. �� 124, 139.   
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minimum of comforts and services.  These facts alone may, and perhaps should, ³e[pose´ 

CoreCiYic Wo ³haWred´ and caXse iW Wo be ³shXnned or avoided,´ Cal. Civ. Code § 45, yet these facts 

are not disputed.  Rather, CoreCivic takes issue only with the idea that it would attempt to 

influence the passage of criminal and immigration legislation through entirely legal lobbying 

activities.  This simply does not rise to the level of defamation per se.  The suggestion that 

CoreCivic legally lobbies in favor of policies that might improve its bottom line is no worse than 

saying tobacco companies have fought health warnings on cigarette packs,5 or that gun companies 

have lobbied in favor of stand-your-ground laws.6  Indeed, a great many in this country support 

tough-on-crime laws and harsh immigration policies²namely, the legislation CoreCivic insists it 

does not lobby for or against.  Disagreement on these issues scarcely rises to defamation, rather, it 

is the natural byproduct of political debate.  See Corman v. Blanchard, 211 Cal. App. 2d 126, 134 

(1962) (³Zhile Whe political and economic views attributed to plaintiff may, . . . make him 

unpopular with certain members of the voting public . . . , they are not of such a character that 

injXr\ mXsW be presXmed from Whe langXage iWself´); Harris v. Curtis Publ¶g Co., 49 Cal. App. 2d 

340, 347 (1942) (³We are Xnable Wo hold WhaW in commenWing Xpon sXch a qXesWion of pXblic policy 

the inclusion of a statement attributing to a public official economic views of a sort which were 

When held and accepWed b\ a large parW of oXr popXlaWion is, in iWself´ libeloXs per se).  In sum, 

because the Lobbying Statements are not defamatory on their face, and CoreCivic has not pled 

special damages, the claims based on these statements must be dismissed as a matter of law.  

D. CoreCivic Has Not Pled and Cannot Plead Actual Malice  

CoreCivic has not plausibly alleged that Defendants acted with actual malice, an 

                                                 
5 R.J. Reynolds Tobacco Co. v. Food & Drug Admin., 696 F.3d 1205 (D.C. Cir. 2012), overruled 
by Am. MeaW IQVW. Y. U.S. DeS¶W Rf AgUic., 760 F.3d 18 (D.C. Cir. 2014) (lawsuit in which tobacco 
companies challenged Whe FDA¶s ³rXle reqXiring displa\ of neZ We[WXal Zarnings and graphic 
images on cigareWWe packaging.´) 
6 See Adam WeinsWein, ³HoZ Whe NRA and IWs Allies Helped Spread a Radical GXn LaZ 
NaWionZide,´ Mother Jones (Jun. 7, 2012), https://www.motherjones.com/politics/2012/06/nra-
alec-stand-your-ground (reporting how, through ALEC²of which CoreCivic is also a member²
Whe NRA has ³pXshed SWand YoXr GroXnd and oWher gXn laZs,´ fXnded b\ Wens of millions of 
lobb\ing fXnds donaWed b\ ³gXn manXfacWXrers like BereWWa, RemingWon, and Glock.´); Ed 
PilkingWon, ³NRA ends silence and comes oXW fighWing for sWand-your-groXnd laZs,´ The Guardian 
(May 2, 2012), https://www.theguardian.com/world/2012/may/02/nra-stand-your-ground-law 
(reporWing on sWaWemenWs b\ Whe NRA¶s lobb\ing arm in faYor of sWand-your-groXnd laZs ³WhaW iW 
helped drafW´). 
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independent reason why its claims must be dismissed.  A public figure plaintiff may recover on a 

defamaWion claim ³onl\ on clear and conYincing proof WhaW Whe defamaWor\ falsehood Zas made 

with knowledge of iWs falsiW\ or ZiWh reckless disregard for Whe WrXWh,´ Gertz v. Robert Welch, Inc., 

418 U.S. 323, 342 (1974)²i.e., WhaW ³Whe defendanW in facW enWerWained serious doubts as to the 

WrXWh of his pXblicaWion.´  St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (emphasis added).  

See also ReadeU¶V DigeVW, 37 Cal. 3d at 256.  And, of course, to have actual malice, there must be 

knowledge or reckless disregard of falsity, which cannot be established where the underlying 

statements are not false. 

For a public figure defamation plaintiff to survive a motion to dismiss, it must set out 

sXfficienW facWs Wo make a claim of acWXal malice ³plaXsible on iWs face,´ Twombly, 550 U.S. at 570, 

and ³Whe coXrW mXsW µdisregard the portions of the complaint where [the Plaintiff] alleges in a 

purely conclusory manner that the defendants had a particular state of mind in publishing the 

statements.¶´  Resolute Forest Prods., IQc. Y. GUeeQSeace IQW¶l, 302 F. Supp. 3d 1005, 1018 (N.D. 

Cal. 2017) (citation omitted).  Where a plaintiff does not plead facts sufficient to give rise to a 

plausible claim of actual malice, a defamation claim may be dismissed at the earliest stage.  See id. 

at 1018-20.  Indeed, such early dismissal of deficient claims serves First Amendment interests.  

³Forcing pXblishers Wo defend inappropriaWe sXiWs WhroXgh e[pensiYe discoYer\ proceedings in all 

cases ZoXld consWricW « breaWhing space in e[acWl\ Whe manner Whe acWXal malice standard was 

intended to prevent.´  Michel v. NYP Holdings, Inc., 816 F.3d 686, 702 (11th Cir. 2016).   

Here, the Complaint admits that Simon relied on reputable publications in making the 

Lobbying Statements²and even alleges she should have relied on these sources²and the other 

allegations relating to actual malice are either conclusory, contradictory, or simply not evidence of 

actual malice as a matter of law.  CoreCivic cannot plead or begin to prove this essential element.  

1. CoreCivic is a Public Figure 

Preliminarily, CoreCivic cannot contest it is, at minimum, a limited purpose public figure 

for the purposes of the statement challenged in this action.  Those who haYe ³YolXnWaril\ 

injecW[ed]´ WhemselYes or haYe been ³draZn inWo´ WhaW conWroYers\ may be treated as public 

figures.  ReadeU¶V DigeVW, 37 Cal. 3d at 253-54 (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 

Case 3:20-cv-03792-WHA   Document 41   Filed 08/06/20   Page 27 of 33



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 20  
DEFENDANTS¶ SPECIAL MOTION TO STRIKE 
4:20-cv-03792-WHA 
 

D
A

V
IS

 W
R

IG
H

T 
TR

EM
A

IN
E 

LL
P 

351 (1974)).  In analyzing whether an entity is a limited-purpose public figure, courts consider 

whether: (1) there is a public controversy, i.e., Zhere ³Whe issXe Zas being debaWed pXblicl\ and « 

had foreseeable and sXbsWanWial ramificaWions for nonparWicipanWs´; (2) plainWiff Wook ³some 

voluntary acW WhroXgh Zhich he seeks Wo inflXence Whe resolXWion of Whe pXblic issXes inYolYed´; 

and (3) the alleged defamaWion Zas ³germane Wo Whe plainWiff¶s parWicipaWion in Whe conWroYers\.´  

Copp v. Paxton, 45 Cal. App. 4th 829, 845-46 (1996) (plaintiff was a public figure in his ³limiWed 

local efforWs Wo injecW himself inWo´ a pXblic debaWe sXrroXnding earWhquake disaster mitigation in 

public schools) (quoting ReadeU¶V DigeVW, 37 Cal. 3d at 253).  The qXesWion of a plainWiff¶s pXblic 

figXre sWaWXs can be deWermined aW Whe pleading sWage Zhere Whe ComplainW¶s ³oZn allegaWions´ 

demonstrate these factors are satisfied.  See Resolute Forest Prods., 302 F. Supp. 3d at 1017.   

First, the role of private corporations in imprisoning convicts and detaining immigrants is 

indisputably a matter of public controversy, not in the least because these functions are entirely 

taxpayer funded.  Taxpayer funded public projects have been held to be matters of public 

controversy.  See, e.g., Carr v. Forbes, Inc., 259 F.3d 273, 279 (4th Cir. 2001) (noting that 

³[p]ublic projects, by definition, e[isW for Whe pXblic aW large,´ and holding a developer was a 

public figure for purposes of an article concerning a public works project he developed); 

McDowell v. Paiewonsky, 769 F.2d 942, 950 (3d Cir. 1985) (architect for a large public project 

was a limited purpose public figure because the project ³almosW ineYiWabl\ pXW him inWo Whe YorWe[ 

of a pXblic conWroYers\´).  The WreaWmenW of prisoners has also been held Wo raise issXes of ³graYe 

pXblic concern.´  CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 280, 294 (4th Cir. 2008) (finding 

private provider of interrogation services at Abu Ghraib prison was a public figure).   

CoreCivic is one of the largest operators of prisons and detention in the country, see 

Compl. ¶ 47, and ³sXrel\ kneZ´ WhaW Whis bXsiness model ZoXld ³poWenWiall\ e[pose iW[] to the 

inhospiWable climaWe of media criWicism.´  CACI, 536 F.3d at 295.  Indeed, CoreCivic admits that it 

has levied its position of prominence to lobby on issues of public policy.  Compl. ¶ 7.  By its own 

conduct and admission, CoreCivic has voluntaril\ inserWed iWself inWo a field of ³graYe pXblic 

concern,´ and has soXghW Wo inflXence polic\ in WhaW field.  Finally, because the Forbes Posts relate 

Case 3:20-cv-03792-WHA   Document 41   Filed 08/06/20   Page 28 of 33

Jasmine Rashid

Jasmine Rashid

Jasmine Rashid



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 21  
DEFENDANTS¶ SPECIAL MOTION TO STRIKE 
4:20-cv-03792-WHA 
 

D
A

V
IS

 W
R

IG
H

T 
TR

EM
A

IN
E 

LL
P 

direcWl\ Wo CoreCiYic¶s role as an operator of private prisons and immigrant detention centers, the 

last factor is satisfied.  CoreCivic is a public figure for purposes of the Forbes Posts.  

2. CoreCivic Does Not Plausibly Allege, and Cannot Show, Actual Malice 

The Complaint attempts to raise an inference of actual malice by alleging the following: 

(1) Defendants had a financial motivation for publishing statements critical of CoreCivic because 

Whe\ hoped WhaW afWer diYesWing from CoreCiYic, inYesWors ZoXld ³redirecW[]´ capiWal Wo Candide¶s 

financial ³prodXcWs´ (Compl. ¶¶ 46-48); (2) CoreCivic has a statement on its website denying it 

hoXses ³Xnaccompanied minors´ (id. ¶ 58); (3) DefendanWs had read CoreCiYic¶s denials relating 

to the Lobbying Statements in the NPR Article and Business Insider Article, as well as on other 

websites (id. ¶¶ 81-83, 86-90); (4) Defendants did not reach out to CoreCivic for comment (id. ¶¶ 

61, 91); and (5) DefendanWs¶ XpdaWes Wo Whe March 5 PosW and SepWember 30 PosW did noW saWisf\ 

CoreCivic, including because they did not remove the hyperlink to the Sept. 25, 2018 Post (id. ¶¶ 

62-68; 92-103).  None of these allegations are sufficient to plead actual malice.  

First, CoreCiYic¶s attenuated theory that Defendants hoped to financially benefit from the 

loss Wo CoreCiYic¶s bXsiness is implausible on its face.  It presumes, without justification, that an 

investor who decided to divest itself from CoreCivic because of bad publicity would somehow 

automatically redirect its assets toward Simon.  To credit this theory would in effect nullify the 

actual malice pleading requirement, and allow not just CoreCivic, but any business Simon has 

criWici]ed Wo sXe her on Whe same Wheor\ of ³redirecWed capital,´ merely because she is a financial 

advisor.  See also Reeder v. Carroll, 759 F. Supp. 2d 1064, 1089±90 (N.D. Iowa 2010) (claim by 

plainWiff WhaW a docWor ZroWe leWWers criWical of his medical Zork becaXse WhaW docWor had a ³financial 

inWeresW´ in his oZn compeWing hospiWal¶s sXccess, Zere ³insXfficienW Wo sXpporW a finding´ of 

actual malice.)  Moreover, the allegations do not explain why a financial interest in criticizing 

CoreCivic would equate to a motivation to lie.  See Tavoulareas v. Piro, 817 F.2d 762, 796 (D.C. 

Cir. 1987) (a motivation to publish sensational or negative stories was insufficient to show actual 

malice, where there was no evidence of a specific motivation to lie or disregard the truth).  

CoreCiYic¶s theory of expected indirect benefit as evidence of actual malice should be rejected.   
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Second, CoreCiYic¶s allegaWions WhaW Simon knew of its denials and that she did not reach 

out for comment do not support actual malice.  Denials by the subject of a negative article do not 

raise an inference of actual malice, Worrell-Payne v. Gannett Co., 49 F. App¶x 105, 108 (9th Cir. 

2002) (DefendanWs¶ knoZledge WhaW plainWiff made ³sWaWemenWs [] in her own defense at a press 

conference´ and disWribXWed packeW of ³correcWiYe informaWion´ did noW sXpporW a finding of acWXal 

malice), nor does Simon¶s failXre Wo reach oXW for commenW.  DARE America v. Rolling Stone 

Magazine, 101 F. Supp.2d 1270, 1284 n.3 (C.D. Cal. 2000) (³PlainWiff¶s sXggesWion WhaW 

Defendants¶ failure to contact [plaintiff] before publishing [the] article evidences actual malice is 

... legally misguided.  Defendants were not required to contact the subjects of the article before 

pXblicaWion´), aff¶d, 270 F.3d 793 (9th Cir. 2001).   

Third, CoreCivic cannot allege actual malice as to the Family Separation statements 

because actual malice requires knowledge of falsity, and the statements are not false.  See Section 

II.B.1, supra.  The Complaint nevertheless alleges that Simon knew the statements would be 

understood as false, as demonsWraWed b\ Simon¶s clarificaWion Wo Whe March 5 PosW.  The Complaint 

glosses over the fact that Simon¶s clarificaWion (made eight days afWer CoreCiYic¶s correcWion 

request, see Compl. ¶¶ 62, 65) opens with ³This article does not intend to suggest that CoreCivic 

. . . housed children separated from their parents pursuant to the Trump family separation 

policy.´  Ex. 4 at 5.  This statement goes Wo Whe hearW of CoreCiYic¶s concern, and demonsWraWes 

Simon¶s desire WhaW her WrXWhfXl sWaWemenWs be XndersWood correcWl\.  See Trans World Accounts, 

Inc. v. Associated Press, 425 F. Supp. 814, 823, n.6 (N.D. Cal. 1977) (publication of a corrective 

sWor\ ³onl\ nine da\s afWer pXblicaWion of Whe erroneoXs sWor\´ ZoXld  ³creaWe a large obsWacle Wo 

plaintiff¶s efforWs Wo proYe acWXal malice.´).  ThaW Simon¶s clarificaWion apparenWl\ did noW saWisf\ 

CoreCivic also does not, as a matter of law, constitute evidence of actual malice.  New York Times 

Co. v. Sullivan, 376 U.S. 254, 286 (1964) (failXre Wo reWracW Xpon demand is ³noW adeqXaWe 

eYidence of malice for consWiWXWional pXrposes´); D.A.R.E, 101 F. Supp. 2d at 1287 (³If a 

pXblisher¶s Zholesale refXsal Wo reWracW . . . did noW consWiWXWe acWXal malice, iW folloZs WhaW a 

pXblisher¶s reWracWion Zhich does noW saWisf\ Whe aggrieYed parW\ sXrel\ is noW acWionable.´). 
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Finally, and most critically, CoreCiYic¶s allegaWions not only fail to raise an inference of 

actual malice, they in fact preclude any such a determination with regard to the Lobbying 

Statements.  This is because the Complaint admits that Simon relied on the NPR Article and 

Business Insider Article in making the statements²and even faults her for not crediting 

sWaWemenWs in Whese arWicles (namel\, CoreCiYic¶s oZn denials).  See Compl. ¶¶ 80-82.  Under 

settled law, ³[g]ood faith reliance on previously published reports in reputable sources . . . 

precludes a finding of acWXal malice.´  Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 

1297 (D.C. Cir. 1988); Flowers v. Carville, 310 F.3d 1118, 1130 (9Wh Cir. 2002) (³One Zho 

repeats what he hears from a reputable news source, with no individualized reason external to the 

neZs reporW Wo doXbW iWs accXrac\, has noW acWed recklessl\.´); ReadeU¶V DigeVW, 37 Cal. 3d at 259 

(³Where the publication comes from a known reliable source and there is nothing in the 

circXmsWances Wo sXggesW inaccXrac\, Where is no dXW\ Wo inYesWigaWe´) (citations omitted).   

CoreCivic relies on the NPR and Business Insider Articles as proof that it never lobbied in 

favor of criminal or immigration law, see Compl. ¶¶ 80-82, but again, it quotes only its very own 

denials within the articles, and suggests misleadingly that the articles reported these denials as 

fact.  To the contrary, the two articles paint a damning picture of efforts by CoreCivic to influence 

criminal and immigration legislation through participation in the legislative counsel ALEC, 

strategic donations to politicians, and state-level lobbying.  See Exs. 6-7; Burke Decl. ¶¶ 7-8.  The 

BXsiness Insider ArWicle reporWs WhaW, noWZiWhsWanding CoreCiYic¶s denials, the JPI Report 

documented ³seYeral pieces of federal legislaWion Whe [CoreCiYic] lobbied on in recenW \ears, 

including funding related to private prisons and Immigrations and Customs Enforcement (ICE) 

deWenWion.´  E[. 7 at 2.  The NPR ArWicle also noWes hoZ CoreCiYic ³hired a poZerfXl neZ lobb\isW 

Wo Zork Whe [Ari]ona] capiWol´ Whe ³same Zeek´ a conWroYersial laZ criminali]ing illegal 

immigranWs ³hiW Whe Arizona statehouse floor.´  E[. 6 at 8.  Finally, eYen assXming Simon¶s 

statements were not perfectly accurate in summarizing the thrust of these articles, this also cannot 

be evidence of actual malice.  See Bose Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 

512±13 (1984) (Zhere ³adoption of Whe langXage chosen Zas µone of a number of possible rational 

inWerpreWaWions¶ of an eYenW µWhaW brisWled ZiWh ambigXiWies¶´ . . . ³[W]he choice of such language, 
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though reflecting a misconception, does not place the speech beyond the outer limits of the First 

Amendment¶s broad proWecWiYe Xmbrella´).  As a matter of law, it was entirely reasonable, and 

indeed inconsistent with any inference of actual malice, for Simon to rely on the NPR and 

Business Insider Articles to come to the conclXsion WhaW CoreCiYic ³lobb[ies] . . . Wo pXsh for 

harsher criminal jXsWice and immigraWion laZs.´  Ex. 2 at 2; Ex. 3 at 2.   

In fact, afWer receiYing CoreCiYic¶s leWWer demanding a retraction, Simon updated both posts 

Wo clarif\ WhaW CoreCiYic ³sa\[s] WhaW [iW doesn¶W] lobb\ on legislaWion or policies WhaW ZoXld affecW 

the basis for or length of incarceration or detention,´ and ciWed specific addiWional soXrces.  See Ex. 

4 at 2, Ex. 5 at 3 (each noting that, ³according Wo Whe JXsWice Polic\ InsWiWXWe,´ CoreCivic has 

³serYed on Wask forces of Whe American LegislaWiYe E[change CoXncil (ALEC), Zhich has ZriWWen 

and promoted model legislation focused on mandatory minimum sentences, three strikes laws, and 

µWrXWh in senWencing¶ legislaWion´ and has ³lobbied on a number of bills related to funding for ICE 

enforcemenW oYer Whe \ears.´).  See also Compl. ¶ 95.  Simon also linked to an OpenSecrets.org 

lobbying database and the JPI Report, which shows that in 2019 CoreCivic lobbied on several bills 

relating to the Department of Homeland Security.  Ex. 8 at 23; Burke Decl. ¶ 9.  See also Compl. ¶ 

89 n. 31 (citing the OpenSecrets.org report).  In shorW, Whe ComplainW demonsWraWes Simon¶s 

reliance on, and citation to, reliable sources, as well as her willingness to promptly update her 

statements to be more precise.  These acts are utterly inconsistent with any claim of actual malice.  

See Resolute Forest Prods., 302 F. Supp. 3d at 1019 (holding that where the defendant retracted 

allegedly inaccurate statement based upon ³faked´ soXrce maWerial, ³[t]he plausible inference from 

Whis allegaWion is WhaW Greenpeace made a misWake, noW WhaW iW acWed ZiWh malice,´ and dismissing 

claims for failure to plead actual malice); Trans World Accounts, 425 F. Supp. at 823, n.6.   

Because CoreCivic has not plausibly alleged any facts that support its claim of actual 

malice as to the Lobbying Statements²or indeed as to any of the statements at issue²the 

Complaint may be dismissed on this basis alone.    

CONCLUSION 

For all the reasons set forth above, the Court should strike the Complaint in full, and award 

Simon her aWWorne\¶s fees and cosWs, in motion that will be filed later.      
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Dated:  August 6, 2020   Respectfully submitted, 
 

DAVIS WRIGHT TREMAINE LLP 
THOMAS R. BURKE 
ABIGAIL B. EVERDELL 

By: /s/ Thomas R. Burke   
 THOMAS R. BURKE 

 
Attorneys for Defendants Candide Group, LLC and 
Morgan Simon 
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